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INTRODUCTION 


Communications:  Law  I 
1982 


1.  Nature  of  the  Course 


The  focus  will  b.e  on  government  regulation  of  the  broadcasting 
industry  in  Canada.  "Communications  law"  is  of  wider  ambit  and  covers 
matters  of  a  more  private  law  nature  such  as  defamation,  copyright  and 
contract.  These  will  not  be  dealt  with  directly  in  this  course  although 
students  may  choose,  if  they  wish,  to  write  papers  in  these  areas. 

There  will  be  weekly  seminar  meetings  at  which  the  reading  materials 
compiled  for  the  course  will  be  discussed.  Each  student,  in  addition  to 
attending  and  participating  at  the  seminars,  will  be  expected  to  undertake 
a  research  project.  It  is  possible  that  this  could  be  a  joint  undertaking. 

2 .  Substantial  Research  Paper 

As  a  major  paper  course,  a  research  paper  of  25-40  typed  pages 
is  required.  A  list  of  possible  topics  will  be  provided.  This  list  is  not 
meant  to  be  exhaustive  but  should  help  students  get  started  on  a  manageable 
topic  reasonably  early. 

The  paper  is  due  on  Monday,  January  31,  1983. 

(/ 

It  must  be  carefully  typed,  fully  documented  and  footnoted  and  be 
reasonably  free  of  typographical  errors  as*  well  as  those  of  syntax,  grammar 
and  spelling. 

3.  The  Syracuse  Connection 


A  joint  conference  between  the  University  of  Toronto  and  Syracuse 
University,  "Cultures  in  Collision?  The  Interaction  of  Canadian  and  US 
Communication  Policies",  is  planned  for  March,  1983.  It  is  hoped  that 
planning  for  this  undertaking  will  be  accompanied  by  opportunities  for 
comparative  study  and  exchange  and  longer  term  permanent  institutional  ties 
may  develop. 

4 .  Width  of  Approach 

Students  will  be  expected  to  acquire  a  detailed  knowledge  of 
specifically  legal  materials  such  as  the  Broadcasting  Act  and  Regulations, 
the  Canadian  Radio-television  and  Telecommunications  Commission  Act  and 
the  procedures  employed  by  the  Commission  along  with  a  number  of  the 
Commission's  actual  decisions  and  some  of  the  cases  where  broadcast  regulatory 
matters  have  reached  the  courts. 
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As  well,  however,  students  must  be  prepared  to  enter  the  less 
structured  and  familiar  world  of  policy.  This  will  be  most  obvious  with 
respect  to  the  formal  policies  developed  by  the  Commission  dealing  with 
matters  such  as  religious  broadcasting  and  controversial  programming.  But 
beyond  this  lies  much  of  regulation  and  the  challenge  for  the  lawyer  is  to 
be  flexible  and  perceptive  enough  to  operate  effectively  in  this  uncharted 
territory. 


On  the  ever  shifting  frontier  of  law  and  policy  the  lawyer  needs 
both  imagination  and  an  expansive  view  of  the  range  of  sources  appropriate 
for  the  effective  representation  of  clients.  Early  indications  of  developing 
policy  (or  lack  thereof}  are  to  be  found  in  trade  journals,  ministerial 
speeches-,  newspapers  and  magazines  as  well  as  in  the  confidences  of 
government  and  industry  officials. 

Consider  the  following  small  item  in  a  recent  Mop  and  Pail. 

Globe  and  Mail,  July  2,  1982 


Rogers  warns  of  action 
against  dish  antennas 

Rogers  Cablesystems 
Inc.  of  Toronto  says  it  is 
prepared  to  take  action 
if  the  federal  Govern¬ 
ment  does  not  stop  the  j 
installation  of  unautho¬ 
rized  satellite  antennas 
in  its  service  areas. 

Colin  Watson,  presi¬ 
dent  of  Rogers,  said  in  j 
an  interview  that  the 
company  will  offer  sub¬ 
scribers  as  many  U.S. 
satellite  TV  signals  as 
necessary  to  keep  them 
from  hooking  up  to  sat-  ' 
ellite  antennas. 

Mr.  Watson  said  if  the  I 
Government  turns  a 
blind  eye  to  individuals, 
bars  or  apartment  build¬ 
ing  owners  using  dish 
antennas,  the  company 
has  no  choice  but  to  of¬ 
fer  similar  services  to 
its  customers. 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/communicationsla01jani_2 


Ill 


Here  is  a  dramatic  indication  of  the  Canadian  cable  industry's 
tough  reaction  to  competition  from  satellite  TV  transmission.  Note  the 
openness  of  the  threat  to  disregard  federal  regulations  -  hardly  an 
industry  cowed  by  its  regulator!  Is;  regulation  there  simply  to  protect 
cable  from  competition?  Who  sets  the' rules  here  -  the  industry?  the 
federal  government?  bar  patrons?  What  does  this  item  tell  us  about  the 
conflict  between  consumer  choice  and  government  regulation?  What  does 
it  tell  us  about  the  impact  of  new  technology  on  old?  Is  this  an  advance 
indication  of  the  fragmentation  of  existing  terrestial  systems  heralded 
by  satellite?  What  of  enforcement  -  will  individuals  and  bar  patrons  be 
readily  brought  into  line?  But  what  of  apartment  owners?  The  programs 
being  watched  come  from  the  USA.  Does  satellite  transmission  render 
boundaries  and  national  sovereignty  irrelevant? 

Of  course,  few  newspaper  items  or  the  like  will  give  a  clear 
and  definitive  indication  of  a  policy  shift.  But  they  do  have  great 
cumulative  value  as  straws  in  the  wind 'and  act  as  a  vital  enrly  warning 
system  of  regulatory  industry  and  technological  change. 

6 .  How  to  Find  what  you  need,  or  A  Bibliography  of  Sources 


The  paper  topics  will  permit  students  to  explore  emerging  issues  in  the 
field  of  broadcasting.  This  emphasis  on  currency  implies  that  students  are 
not  expected  to  write  a  legal  memorandum  to  a  putative  senior  partner  on  a 
narrowly  defined  legal  issue.  Perhaps  the  best  guide  to  the  expectations  of 
the  papers  can  be  found  in  a  cursory  examination  of  the  sources  selected  for 
the  course's  reading  materials.  In  addition  to  articles  by  lawyers  there  are 
items  by  broadcasters,  technicians,  economists  and  politicians.  The  lawyer's 
contribution  must  be  to  apply  his  ability  to  recognize  legal  issues  and  his 
knowledge  of  the  law  to  this  broad  and  changing  field. 

Hence  the  papers  are  expected  to  analyze  legal  issues,  but  in  a  broader 
policy  context.  The  challenge  for  students  will  be  to  merge  the  'communications' 
and  the  'law'  aspects  into  a  Communications  Law  paper. 

Given  the  different  sort  of  papers  that  are  expected,  it  is  not  surprising 
that  a  very  different  sort  of  research  is  required  from  first  year  legal  writing 
assignments.  Some  of  the  sources  of  information  that  students  may  wish  to 
explore  are  outlined  below.  It  is  suggested  that  students  begin  their  research 
investigating  those  items  mentioned  under  "Additional  Sources".  Having  achieved 
the  necessary  broader  understanding  of  their  topic,  they  should  then  return  to 
the  Law  Library  and  the  Broadcasting  Act. 

A  final  word  of  caution  is  in  order.  The  paper  topics  will  emphasize 
current  developments.  Communications  is  an  expanding  field,  where  at  times  the 
only  constant  appears  to  be  the  presence  of  change.  However,  students  are 
cautioned  against  being  completely  seduced  by  "presentism" .  The  existence  of 
recurring  themes  in  broadcasting  (e.g.  compare  the  problems  of  inter-denomenational 
strife  on  the  airwaves  that  lead  directly  to  the  Aird  Commission  in  1929  and  the 
1982  CRTC  hearing  on  religious  broadcasting)  means  that  the  old  is  not  the 
irrelevant . 
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A.  Traditional  Legal  Sources 


1)  Decisions  of  Regulatory  Agencies 


The  decisions  of  the  Canadian  Radio-television  and  Telecommunications 
Commission  are  available,  if  not  easily  accessible^ in  the  Law  library.  Decisions 
may  be  found  in  the  Canada  Gazette  Part  I,  or  in  pamphlet  or  loose  leaf  form 
in  the  stacks.  Earlier  decisions  may  be  found  in  annual  bound  volumes.  A 
reference  in  other  materials  to  e.g.  3  C.R.T.  241  indicates  the  page  number  in 
the  annual  bound  volumes  of  CRTC  decisions  on  policy  statements  where  the 
decision  may  be  found.  While  not  all  of  these  bound  volumes  are  available  in 
the  library,  all  CRTC  decisions  on  broadcasting  matters  are  available  in  the 
stacks  in  one  form  or  another. 

Further,  the  Canadian  Regulatory  Reporter  (C.R.R.),  a  loose  leaf 
reporting  service,  provides  a  summary  of  the  most  recent  decisions  of  the  CRTC. 

The  decisions  of  the  American  counterpart  to  the  CRTC,  the  Federal 
Communications  Commissions  are  reported  in  the  FCC  Reports  (FCC  2d) .  These 
can  be  found  on  the  second  floor  of  the  library 

There  is  no  system  of  indexing  of  the  CRTC  decisions.  However  Professor 
Janisch  has  compiled  a  personal  subject  index  of  CRTC  decisions,  updated  to 
1978.  Consult,  as  well,  "How  to  Find  Regulatory  and  Judicial  Decisions  in  the 
Communications  Field"  in,  Grant,  Peter  S.,  Communications  and  Public  Policy  in 
Canada  (Preliminary  Edition),  Toronto,  1979. 


21  Court  Decisions 


Although  broadcasting  matters  are  normally  dealt  with  by  the  CRTC,  an 
administrative  tribunal ,  students  should  not  ignore  the  emerging  body  of  the 
case  law.  An  appeal  to  the  courts  has  joined  the  arsenal  of  weapons  available 
to  dissatisfied  participants  in  the  hearing  process.  These  judgments  can  be 
located  through  the  normal  techniques  of  legal  research. 

Decisions  in  cabinet  appeals  are  normally  dealt  with  through  Orders  in 
Council,  not  all  of  which  can  be  found  in  the  Canada  Gazette.  Locating  a 
particular  Order  in  Council  may  demand  an  imaginative  approach  e.g.  contacting 
the  Constituency  Assistant  of  your  local  Member  of  Parliament. 

3)  Secondary  Sources 

i 

Students  should  not  hesitate  to  consult  the  Index  to  Legal  Periodicals, 
Index  to  Canadian  Legal  Periodical  Literature,  Index  to  Periodical  Articles 
Related  to  Law,  or  the  Legal  Resources  Index  (available  on  Microfilm  in  the 
Library) . 

Note  three  journals  that  deal  specifically  with  Communications:  the 
Federal  Communications  Law  Journal  (American) ,  Canadian  Communications  Law 
Review  (available  only  to  1974),  and  Comm/ent  (a  journal  of  communications  and 
entertainment  law) . 
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Further, the  University  of  Ottawa  Law  Review  has  recently  inaugerated 
an  annual  survey  of  Communications  Law.  The  first  survey,  being  written  by 
Gregory  Kane,  should  be  published  in  the  fall. 

B.  Additional  Sources 


1)  Briefs  and  Submissions  to  Regulatory  Agencies 


These  can  represent  an  invaluable  source,  both  for  a  more  precise 
definition  of  the  legal  and  policy  issues  involved  and  for  a  statement  of  the 
positions  of  the  participants.  Students  can  often  obtain  these  by  contacting 
the  offices  of  the  initiating  party  or  by  attending  at  the  hearing  itself. 

While  the  CRTC  does  have  regional  offices  in  Halifax,  Montreal,  Winnipeg  and 
Vancouver,  there  is  no  office  in  Toronto. 

2)  Newspapers  and  Magazines 

Students  should  examine  closely  the  Globe  and  Mail,  the  Financial  Post, 
the  Wall  Street  Journal,  Macleans  etc.  Newspapers  and  magazines  chronicle 
recent  developments  and  industry  trends  particularly  well.  However,  as  the 
remarks  accompanying  the  above  article  about  Rogers  Cablesystems  indicate,  it 
is  necessary  to  read  the  articles  carefully  and  in  context  to  fully  appreciate 
the  implications  of  the  event  reported. 

In  addition  to  these  publications  produced  for  the  general  public, 
valuable  information  can  be  found  in  trade  journals  such  as  Broadcaster.  In 
Search,  a  quarterly  publication  of  the  Department  of  Communications  combines 
articles  on  broadcasting  matters.  While  the  Law  Library  should  be  receiving 
copies  this  fall,  students  can  be  put  on  the  mailing  list  by  writing  to: 

Information  services 
Department  of  Communications 
300  Slater  Street 
Ottawa 

Professor  Janisch  has  a  very  extensive  set  of  newspaper  clippings  on 
all  broadcasting  matters.  These  files  go  back  ten  years  and  constitute  a 
potentially  valuable  source  for  any  paper  in  Communications  Law.  An  examination 
of  the  published  reports  in  a  particular  topic  over  a  number  of  years  is 
perhaps  the  best  way  to  follow  industry  trends  or  to  observe  the  emergence  of 
policy. 

3)  Government  Publications 


The  most  obvious  Government  publications  are  the  reports  of  the  Royal 
Commission  and  task  forces  that  have  been  appointed  over  the  past  fifty  years. 
A  list  of  the  reports  is  set  out  below. 

Canada :  Report  of  the  Royal  Commission  on  Radio  Broadcasting. 

(Aird  Report).  Ottawa:  King’s  Printer,  1929 

Canada:  Report  of  the  Royal  Commission  on  National  Development 
in  the  Arts,  Letters  and  Sciences.  (Massey  Report).  Part  I, 
section  II,  "Mass  media";  part  III,  section  XVIII,  "Broadcasting". 
Ottawa:  Queen’s  Printer,  1951. 
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Canada :  Report  of  the  Royal  Commission  on  Broadcasting. 

(Fowler  Report).  3  vols.  Ottawa:  Queen's  Printer,  1957. 

Canada:  Secretary  of  State,  Report  of  the  Committee  on 
Broadcasting.  (Fowler  Report).  Ottawa:  Queen's  Printer, 

1965. 

Canada:  Report  of  the  Special  Committee  of  the  Seante  on 
Mass  Media  (Davey  Report).  3  vols.  Ottawa:  Information 
Canada,  1970. 

Canada:  Minister  of  Communications.  Computer/Communications 
Policy:  A  Position  Statement  by  the  Government  of  Canada. 

(Dark  Green  Paper)  Ottawa:  Information  Canada,  1973. 

Canada:  Minister  of  Communications.  Communications :  Some 
Federal  Proposals,  (Grey  Paper).  Ottawa:  Information  Canada 

Telecommunications  and  Canada,  Consultative  Committee  on 
the  Implications  of  Telecommunications  for  Canadian 
Sovereignty  (Clyne  Committee),  Ottawa,  1979 

Canada:  Report  of  the  Royal  Commission  on  Newspapers.  (Kent 
Report).  Ottawa:  Canadian  Government  Publications  Centre, 

Supply  and  Services  Canada,  1981 

In  addition,  both  the  Department  of  Communications  and  the  CRTC  regularly 
fund  studies  on  diverse  issues.  The  Department  of  Communications  for  example 
has  recently  commissioned  18  reports  on  various  aspects  of  Direct  Broadcast 
Satellites  (DBS)  which  will  be  used  in  the  formulation  of  policy.  Obviously 
such  studies  would  make  a  great  contribution  to  any  paper  on  DBS. 

An  extensive  collection  of  DOC  and  CRTC  funded  reports  can  be  found  in 
Robarts  Library.  The  library  of  the  Department  of  Communications  (see  below) 
also  contains  many  of  the  studies. 

The  Annual  Reports  of  both  the  DOC  and  the  CRTC,  available  in  the  Law 
library,  are  helpful  in  two  respects.  They  contain  a  synopsis  of  the  organizations 
activities  over  the  past  year.  Further,  a  list  of  publications  available  through 
that  body  is  usually  included.  This  provides  an  initial  list  of  materials  students 
may  wish  to  look  at. 

4)  Corporate  Annual  Reports 

More  than  the  balance  sheet  (which  itself  may  be  worthwhile)  is  contained 
in  the  Annual  Reports.  The  companies  reaction  to  recent  developments  and 
planned  future  areas  of  activity  provide  an  indication  of  industry  trends.  Students 
should  consider  examining  the  Annual  Reports  of  such  organizations  as  the  CBC, 
the  CTV,  Canadian  Cablesystems ,  MacLean-Hunter  Cablesystems  etc. 

5)  Special  Interest  Groups'  Publications 

Many  of  the  industry  groups  regularly  make  policy  statements  or  submissions 
to  regulatory  agencies.  These  include  the  Canadian  Association  of  Broadcasters, 
the  Canadian  Cable  Television  Association,  ACTRA,  and  the  Consumers'  Association 
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of  Canada. 

6)  Industry  Spokespersons 

Students  are  encouraged  to  interview  spokespersons  of  any  of  the  above 
groups.  In  the  past  they  have  proved  more  than  willing  to  discuss  the  issues 
with  knowledgeable  students. 

At  the  risk  of  stating  the  obvious-,  a  word  of  caution  is  in  order.  The 
industry  spokespersons  will  not  write  your  paper  for  you?  It  is  suggested  that 
students  only  contact  representatives  after  they  have  done  their  initial  research 
and  have  specific  policy  or  legal  questions  they  wish  answered. 

7)  History 

Students  are  referred  to  the  excellent  two  part  history  of  Canadian 
broadcasting  written  by  Frank  Peers:  The  Politics  of  Canadian  Broadcasting 
1920-1951 ,  and  The  Public  Eye-Television  and  the  Politics  of  Canadian  Broadcasting 
1952-1968 .  These  books  should  constitute  essential  background  reading  for  any 
serious  student  of  broadcasting  matters. 

C.  Specialized  Bibliographies 

Grant,  Peter  S.,  Communications  and  Public  Policy  in  Canada 

(Preliminary  Draft),  Toronto,  1979 

Communication  booknotes.  Centre  for  Telecommunications  Studies, 

George  Washington  University 

Acquisitions ,  Library  of  the  Department  of  Communications,  ( 

Ottawa 

The  last  monthly  publication  of  the  DOC  lists  all  recent  acquisitions 
by  their  library.  As  such  it  represents  an  excellent  list  of  new  material. 

Copies  of  Acquisitions  are  available  in  the  DOC  branch  library  in  Toronto,  (see  below) 


D.  Libraries 


Students  should  be  prepared  to  go  beyond  the  Law  library  to  the  Metro 
Library  and  Robarts.  As  well,  students  are  entitled  to  make  use  of  the  books 
in  the  Department  of  Communications  at  55  St.  Clair  Avenue  East.  Phone  966-6276 
to  request  permission  to  use  the  library  at  the  desired  time. 
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Week  1 : 

Week  2 : 
Week  3: 

Week  4: 

Week  5 : 
Week  6: 
Week  7 : 
Week  8 : 
Week  9 : 
Week  10: 
Week  11: 
Week  12: 

Week  13: 


Recurring  Issues  in  the  Regulation  of  Broadcasting  in  Canada: 

An  Historical  Perspective 

The  Legal  Structure  of  the  Canadian  Broadcasting  System 

Economic  Realities  of  the  Canadian  Broadcasting  System:  Market 
Structure  and  Performance 

Present  and  Proposed  CRTC  Practices  and  Procedures  relating  to 
Broadcasting  Matters 

The  Technology  of  Broadcasting 

Canadian  Content 

Pay  Television 

Regulation  of  Program  Content 

Religious  Broadcasting  and  The  Charter  of  Rights 
The  CBC 

FM  Radio  in  Canada  -  An  Experiment  in  Comprehensive  Regulation 

Competitive  Procedures  for  Renewals  and  Transfers  of  Broadcasting 
Licences 

The  Challange  of  Technology:  Direct  Broadcast  Satellites 


• 
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PREFACE 


The  purpose  of  this  collection  of  readings  is  to  provide  a 
thorough  introduction  to  representative  contemporary  issues-  in  the 
regulation  of  broadcasting  in  Canada. 

The  materials  fall  into  three  broad  sections .  The  first.  Weeks  I 
through  V,  constitutes  the  necessary  background  to  any  study  of  broadcasting 
in  Canada.  It  begins  with  an  introduction  to  the  history  of  broadcast 
regulation  followed  by  a  description  of  the  present  legal  structure  of  the 
broadcasting  industry.  The  next  week  highlights  that  industry's  economic 
realities  (which  may  be  usefully  contrasted  with  regulatory  expectations) 
and  this  is  followed  by  further  analysis  of  the  regulator's  practices  and 
procedures.  The  section  concludes  with  a  brief  description  of  the 
technology  of  broadcasting. 

Having  thus  laid  a  general  background  for  more  particular  study, 
the  materials,  move  on  to  more  specific  and  contemporary  issues  -  Canadian 
content  (considered  by  many  to  be  the  raison  d'etre  of  regulation).  Pay 
TV,  the  CBC,  programme  content  regulation,  and  religious  broadcasting. 

The  final  three  weeks  are  designed  for  review  purposes.  A 
consideration  of  the  ambitious  FM  regulations  provides  an  excellent 
opportunity  to  reassess  the  viability  of  government  regulation  as  a  means 
of  achieving  variety  and  choice,  particularly  in  light  of  contemporaneous 
developments  in  the  United  States.  An  evaluation  of  the  proposed  use  of 
competitive  hearings  in  licence  renewals  and  transfers  tells  a  good  deal 
about  our  whole  approach  to  the  regulation  of  broadcasting.  Finally, 

Direct  Broadcast  Satellites  raise  the  very  real  possibility  of  technological 
developments  undercutting  both  the  rationale  for  and  capability  of  regulating 
the  broadcasting  system. 

These  materials  are  somewhat  bulky.  However,  three  factors  should 
be  kept  in  mind  in  evaluating  their  length.  First,  in  a  seminar  which  by 
its  nature  is  concerned  with  broad  ranging  policy  issues,  more  general 
reading  is  to  be  expected  than  in  a  more  narrowly  focused  traditional  law 
course.  Second,  there  has  recently  been  a  veritable  explosion  in  excellent 
writing  on  Canadian  broadcast  regulation.  These  include  a  comprehensive 
Law  Reform  Commission  of  Canada  study  of  the  regulator,  the  Canadian  Radio¬ 
television  and  Telecommunications  Commission,  a  major  economic  study  from 
the  Institute  for  Research  on  Public  Policy  and  a  far  reaching  study  of 
competitive  licence  renewals  for  the  Department  of  Communications,  as  well 
as  some  particularly  good  student  papers  in  this  course.  Third,  it  is 
essential  in  a  major  paper  course  that  students  have  a  sound  grasp  of  the 
basics  before  plunging  into  their  particular  paper  topics.  It  is  hoped 
that  these  materials  will  act  as  a  helpful  jumping  off  point  for  more 
specific  research  as  well  as  provide  a  basis  for  seminar  discussions. 

The  inherently  volatile  nature  of  contemporary  broadcast  regulation 
makes  the  compilation  of  materials  a  particularly  difficult  undertaking. 

At  the  end  of  July,  1982  the  following  major  items  were  outstanding  but 
promised  shortly  -  hopefully  in  time  for  seminar  discussion  but  not  in  time 
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for  inclusion  in  these  volumes. 

1.  Religious  Broadcasting  -  results  of  CRTC 

Issue  Hearing 

2.  Kent  Commission  fall  out  -  nature  of 

directive  to  CRTC  re  cross-media  ownership 

3.  Satellite  reception  -  Gander  appeal  argued 

but  no  judgment  down.  Winnipeg  Holiday  Inn? 

4.  Canadian  content  -  results  of  CRTC  review  - 

public  hearings  September,  1980 

5.  Institute  for  Research-  in  Public  Policy 

(IRPP)  -  two  studies  -  Pay  TV  and 
Constitutional  Issues  in  Communications 

6.  The  Federal  Cultural  Policy  Review 

Committee  -  to  report  "this  fall" 


WEEK  1 ;  Recurring  Issues  in  the  Regulation  of  Broadcasting  in 
Canada:  An  Historical  Perspective 


Herschel  Hardin,  "The  Frontier  in  Canadian  Television", 

In  Search,  Summer  1978,  p.  10  I  -  1 

Jack  Miller,  "The  Americanization  of  Canadian  TV", 

In  Search,  Summer  1977,  p.  38  1-5 

David  Ellis,  Evolution  of  the  Canadian  Broadcasting 
System.  Objectives  and  Realities,  1928-1968, 

Government  of  Canada,  Department  of 
Communications  1979,  ch .  8,  Summary  of 

Historical  Themes,  pp.  75-82  1-8 

C.  Johnston,  The  Canadian  Radio-Television  and 
Telecommunications  Commission,  A  Study  of 
Administrative  Procedure  in  the  CRTC,  Law 
Reform  Commission  of  Canada,  1980,  ch .  1, 

pp.  3-9  1-14 

Robert  Babe,  Canadian  Television  Broadcasting 
Structure,  Performance  and  Regulation, 

Economic  Council  of  Canada,  1978,  ch .  2, 

pp.  11-23  1-15 


The  Broadcasting  Act,  R.C.S.  1970,  c.  B-ll,  s.3  1-29 


Introductory  Note: 

These  materials  are  presented  as  illustrations  of  the  recurring 
tension  in  Canadian  broadcasting  between  commercial  incentives  and 
the  consequent  dependence  on  American  mass  entertainment  programming 
on  the  one  hand,  and  the  commitment  on  the  other  hand  to  the  goals 
embodied  in  s.  3  of  the  Broadcasting  Act  relating  to  the  promotion 
of  diverse  and  balanced  Canadian  programming. 
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WEEK  2:  The  Legal  Structure  of  the  Canadian  Broadcasting  System 


Martha  and  Fred  Fletcher,  "Communications  and  Confederation: 

Jurisidction  and  Beyond"  in  Byers,  R.B.  and  Redford,  Robert, 
eds . ,  Canada  Challenged:  The  Viability  of  Confederation, 
Toronto,  1979,  pp.  158-167 

E.S.  Hallman  with  H.  Hindley,  Broadcasting  in  Canada,  Case  Studies 
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association  with  the  International  Institute  of  Communications, 
London,  1977,  ch.  4,  pp.  77-81 
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Regulation",  pp.  19-28 

CTV  Television.  Network  Ltd,  v.  Canadian  Radio-Television  and 

Telecommunications  Commission  (1982),  41  N.R.  271  (S.C.C.) 
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Canada,  CRTC,  January  1982,  pp.  8-9. 
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Commission,  A  Study  of  Administrative  Procedure  in  the 
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CTV  Television  Network  Ltd,  v.  Canadian  Radio-Television  and 
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INTRODUCTORY  NOTE 


These  materials  are  designed  to  introduce  the  student  to  the 
legal  aspects  of  the  regulation  of  broadcasting  in  Canada.  The 
emphasis  is  on  law  and  the  structure  of  regulation.  The  following 
matters  related  to  the  legal  structure  of  the  Canadian  broadcasting 
system  are  discussed: 


the  consitiutional  basis  of  Federal  authority  to 
regulate  broadcasting  (Fletcher  and  Fletcher) 

the  laws  and  regulations  governing  broadcasting 
(Hallman) ; 

the  mandate  and  powers  of  the  CRTC  as  well  as  its 
structure  and  jurisdiction  (Babe;  Johnston,  ch.2; 

CTV  v.  CRTC);  and 

the  manner  of  decision-making  in  broadcasting  matters 
(Johnston,  ch .  4 ;  CTV  v.  CRTC) . 


When  reading  these  materials  recall  from  last  week  that  the 
present  regulatory/legal  structure  is  but  the  latest  ’’solution" 
to  the  problems  facing  the  Canadian  broadcasting  system.  At  the 
same  time  as  absorbing  the  current  basic  structure,  start  questioning 
whether  it  is  adequate  in  light  of  the  historical  evolution  already 
discussed. 
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WEEK  5:  Economic  Realities  of  the  Canadian  Broadcasting  System: 
Market  Structure  and  Performance 


I.  Economic  Realities 


E.S.  Hallman  with  H.  Hindley,  Broadcasting  in  Canada, 

Case  Studies  in  Broadcasting  Systems,  Rout ledge 
$  Kegan  Paul  Ltd.  in  association  with  the  International 
Institute  of  Communications,  London,  1977  ch.  3,  pp.30- 
34. 

McFadyen,  Hoskins,  and  Gillen,  Canadian  Broadcasting: 

Market  Structure  and  Economic  Performance,  Institute 
for  Research  on  Public  Policy,  Montreal,  1980; 
executive  summary  and  ch.  13  (summary  and  conclusions) 

Robert  Babe,  Canadian  Television  Broadcasting  Structure, 
Performance  and  Regulation,  Economic  Council  of 
Canada,  1979,  ch.4,  "Private  Television  Broadcasting" 
pp.  49-75 

CRTC  Facts  Digest  on  Broadcasting' and  Telecommunications 
in  Canada,  CRTC,  January  1982,  p.  10 

Robert  Babe,  Canadian  Television  Broadcasting  Structure, 
Performance  and  Regulation,  Economic  Council  of 
Canada,  1979,  ch.6,  "Cable  Television",  pp.  123-129 

CRTC  Facts  Digest  on  Broadcasting  and  Telecommunications 
in  Canada,  CRTC,  December  1980,  p.ll 

CRTC ,  Canadian  Broadcasting  and  Telecommunications:  Past 
Experience,  Future  Options,  1980,  excerpts  from  ch.  4, 
"Cable  Television" 

CRTC ,  Ownership  of  Private  Broadcasting:  An  Economic 
Analysis  of  Structure,  Performance  and  Behaviour, 

Report  of  the  Ownership  Study  Group  to  the  CRTC, 
October,  1978,  Parts  III,  IV,  pp.  35-43 

CRTC,  Canadian  Ownership  in  Broadcasting,  A  Report  on 
the  Foreign  Divestiture  Process,  Ottawa,  1974, 
pp.  1-9 

II .  Current  Concerns  with  Cross-media  Ownership: 

Fallout  from  the  Kent  Commission 


The  Royal  Commission  on  Newspapers  (The  Kent  Commission) , 
Ottawa,  1981,  ch.  1  "The  scope  of  concentration", 
pp.  13-14 

The  Royal  Commission  on  Newspapers  (The  Kent  Commission) , 
Ottawa,  1981,  ch.  13  "Conclusions  and  Suggestions", 
p.  229-30 
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"Certain  governmental  actions  must  be  taken", 

The  Globe  and  Mail  May  26,  1982 

"Ottawa  to  limit  main  newspaper  chains", 

The  Globe  and  Mail  May  26,  1982 

"Ban  on  cross-media  ownership  brings  furious  Sifton 
response",  The  Globe  and  Mail,  May  26,  1982 

"Ottawa  won't  split  up  big  newspaper  chains". 

The  Globe  and  Mail,  May  26,  1982 

"Ottawa  lists  cross-media  conflicts", 

The  Globe  and  Mail,  May  27,  1982 

"Newspaper  industry  still  voices  fears". 

The  Financial  Post,  June  5,  1982 
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Introductory  Note 


So  far,  we  have  dealt  with  historical  evolution  and  the  structure 
of  the  legal  regulatory  system.  We  have  a  skeleton  but  no  flesh.  This 
week  should  provide  us  with  the  economic  realities  against  which  to 
assess  both  the  historical  evolution  and  the  legal  structures.  It  is 
not  a  question  of  whether  one  is  of  the  view  that  these  economic  realities 
■'determine  on  their  own  the  nature  of  the  Canadian  broadcasting  system. 

These  materials  are  not  of  a  determinant  nature.  But  economic  considerations 
cannot  be  ignored  -  by  regulators,  lawyers  or  anybody  else. 

The  second  part  of  this  week's  materials  raises  briefly  a  subject 
of  more  than  current  interest:  cross-media  ownership.  What  meaning  can 
be  given  to  "freedom  of  the  press"  when  the  newspaper,  a  radio  station 
and  a  television  station  in  one  town  are  controlled  by  the  same  group? 

What  effect  does  such  cross-media  ownership  have  on  the  ability  of 
broadcasters  to  fulfil  the  objectives  of  The  Broadcasting  Act,  and  at 
what  point  does  the  Globe  and  Mail,  distributed  via  satellite,  become 
a  "broadcast  receiving  undertaking"? 


WEEK  4:  Present  and  Proposed  CRTC  Procedures  and  Practices 
Relating  to  Broadcasting  Matters 


CRTC  Public  Announcement,  "Proposed  CRTC  Procedures  and  Practices 
Relating  to  Broadcasting  Matters",  Ottawa,  July  25, 

1978,  pp.  1-25  IV  -  1 

C.  Christopher  Johnston,  "New  Developments  in  Broadcasting 

Practice  and  Procedure",  in  Grant  (ed) ,  New  Developments 
in  Canadian  Communications  Law  and  Policy,  L.S.U.C.,  1980 
pp.  87-101 

C.  Johnston,  The  Canadian  Radio-Television  and  Telecom¬ 
munications  Commission,  A  Study  of  Administrative 
Procedure  in  the  CRTC,  Law  Reform  Commission  of 
Canada,  1980,  ch.  2,  Part  C,  pp.  28-44  and 
ch.  6,  Part  A,  pp.  95-98 

CRTC,  Comments  at  Public  Hearing  on  "Proposed  CRTC 

Procedures  and  Practices  Relating  to  Broadcasting 
Matters",  November  21,  1978,  excerpts 


IV  -  22 


IV  -  35 


IV  -  52 


Introductory  Note 


We  return  here  to  more  legal  matters  to  consider  the  process  and 
practices  of  the  CRTC  in  broadcasting  matters.  The  emphasis  is  on  the 
possible  need  for  change:  notice  requirement  and  public  involvement;  access 
to  information;  cross-examination;  staff  studies;  et  cetera.  Underlying 
these  individual  issues  is  the  question  of  whether  it  would  be  appropriate 
to  move  toward  the  more  formal  processes  and  practices  used  in 
telecommunications  regulation. 

-  Would  you  agree  that  there  is  some  indication  that  the  CRTC  is 
moving  to  become  a  more  "legalistic"  body? 

-  To  what  extent  is  disclosure  of  financial  information  essential 
to  create  allies  for  the  Commission  in  its  dealings  with  private 
broadcasters? 

-  Does  the  three  year  delay  in  implementing  any  new  broadcasting 
practices  and  procedures  indicate  any  unwillingness  on  the  part 
of  the  CRTC  to  tackle  the  private  broadcasters? 

Note  that  the  special  procedural  problems  associated  with  competitive 
license  renewals  will  be  dealt  with  in  Week  12. 


WEEK  5:  The  Technology  of  Broadcasting 


A.  The  Spectrum 

Martin,  Future  Developments  in  Telecommunications  (2nd  ed.)_, 

Englewood  Cliffs,  N.J.,  1977,  pp.  405-12  V 

McGraw  Hill  Encyclopedia  of  Science  and  Technology  (5th  ed.), 

New  York,  1982,  Volume  2,  pp.  108-9  V 

B.  Amplitude  Modulation  and  Frequency  Modulation 

McGraw  Hill  Encyclopedia  of  Science  and  Technology  (5th  ed.), 

New  York,  1982,  Volume  8,  pp.  644-5  V 

McGraw  Hill  Encyclopedia  of  Science  and  Technology  (5th  ed.), 

New  York,  1982,  Volume  1,  p.  455  V 

McGraw  Hill  Encyclopedia  of  Science  and  Technology  (5th  ed.), 

New  York,  1982,  Volume  5,  pp.  710-11  V 

C .  Radio  and  Television  Broadcasting 

Collier^  Encyclopedia,  New  York,  1977,  Volume  19,  pp.  607-617  V 

Encyclopedia  Britannica  Macropedia,  Chicago,  1979 

Volume  18,  pp.  105-121  V 

McGraw  Hill  Encyclopedia  of  Science  and  Technology  (5th  ed.), 

New  York,  1982,  Volume  13,  pp.  539-40  v 

D.  Cable  Television 

Martin,  Future  Developments  in  Telecommunications  (2nd  ed.)_, 

Englewood  Cliffs,  N.J.,  1977,  pp.  133-146  v 

E.  Satellite  Technology  -  Direct  Broadcast  Satellites 

P.G.  Bowers,  "A  Satellite  Primer  for  Non-Experts", 

The  Ontario  Educational  Communications  Authority  pp.  1-9  ^ 

F .  Videotex  and  Teletext 

Gary  Rosch,  "Viewdata  and  Teletext  Systems:  What  the 
Europeans  are  Doing",  Technology  (Second  Quarter  1979), 
pp.  25-31  V' 

Telidon  Fact  Sheet,  Department  of  Communications  ^ 

G .  Fibre  Optics 

Jack  Miller,  "Fibre  Optics  moves  off  the  drawing  board". 

Gazette,  February  26,  1980  v 
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Introductory  Note 


Quite  obviously,  any  study  of  broadcast  regulation  would  not  be  complete 
without  some  grasp  of  the  technology  involved,  particularly  the  new  technology 
which  may  soon  overturn  all  our  notions  of  limited  spectrum  space  and  the 
regulatory  scheme  which  has  in  large  measure  been  built  on  this  premise. 

These  materials  seek  to  introduce  law  students  to  the  basic  technology 
from  a  conceptual  rather  than  a  mathematical  or  physical  point  of  view. 

In  reading  the  articles,  concentrate  on  understanding  the  principles,  rather 
than  the  precise  technical  explanations  that  are  given. 

As  you  read  these  materials  bear  in  mind  the  following  "Statement  of 
Purpose"  from  the  recently  established  Working  Group  on  Information 
Technology  and  Society  at  the  University  of  Toronto. 

The  growth  of  microelectronic  technology  and  its  ancillary  software  is 
occurring  at  a  pace  and  to  a  degree  which  exceeds  that  of  any  historic 
technological  event.  While  the  effects  of  this  development  on  society  are 
already  evident,  what  we  have  seen  to  date  is  only  a  hint  of  what  is  likely 
to  come. 

From  a  broad  perspective  it  is  already  possible  to  identify  a  number 
of  areas  of  major  impact  of  information  technology  on  society.  For  example 
it  appears  that  technological  innovation  is  already  rapidly  undermining 
all  aspects  of  regulation.  Similarly  the  traditional  library  has  also 
been  changed  dramatically.  In  a  broad  sense  it  is  apparent  that  interactive 
telecommunications  technology  will  have  a  major  impact  on  the  processes  of 
decision-making  in  an  electronic  democracy. 

All  the  evidence  indicates  that  we  have  entered  a  decade  of  very  rapid 
innovation  in  information  technology.  Change  will  be  so  pervasive  as  to 
overwhelm  the  blinkered  version  of  traditional  disciplines.  Consider,  for 
example,  the  impacts  of: 

microchip  technology  and  robotics  on  employment 
optical  fibre,  satellites  and  video  discs  on 
traditional  broadcasting 
videotext  on  newspapers  and  magazines 
computer  technology  on  publication  and  copyright 
communications  technology  on  urban  design 
the  computer  on  centralization  and  privacy 
communications  technologies  on  the  selection  of 
elites  and  an  underclass  of  techno  peasants 
interactive  technology  on  the  traditional  learning 
equipment 

Can  it  be  seriously  be  suggested  that  any  of  these  issues  can  be  dealt 
with  expect  on  a  multidisciplinary  basis? 

While  it  is  evident  that  each  traditional  discipline  approaches  in¬ 
formation  technology  from  a  particular  viewpoint,  it  is  also  evident  that 
the  knowledge  needed  to  address  information  technology  is  greater  than 
the  sum  of  its  parts.  This  recognition  of  disciplinary  interdependence 


lays  the  foundation  for  genuinely  multi-disciplinary  work. 

What  role,  if  any,  do  you  consider  should  b.e  played  by  lawyers  in  this 
"revolution"?  Might  it  be  possible  for  lawyers  to  blend  together  technological 
and  legal  expertise?  Perhaps  a  modest  start  could  be  made  in  this  area  of 
conventional  broadcast  technology. 
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WEEK  6  :  Canadian  Content:  Present  and  Proposed  Mechanisms 

for  Ensuring  an  Adequate  Degree  of  Canadian  Creative 

Resources  in  the  Broadcasting  Industry 


CRTC,  Canadian  Broadcasting  and  Telecommunications:  Past 
Experience,  Future  Options,  1980 

Robert  Babe,  Canadian  Television  Broadcasting  Structure, 
Performance  and  Regulation,  Economic  Council  of 
Canada,  1979,  ch .  4,  pp.  75-83 

Douglas  Hartle,  "The  Regulation  of  Communications  in 
Canada",  in  Issues  and  Alternatives  -  1978: 

Government  Regulation,  Ontario  Economic  Council, 

1978,  pp.  180-182 

Ted  Kotcheff,  "How  can  the  quality  of  Canadian  popular 
programming  be  improved?",  Symposium  on  television 
violence.  Research  Branch,  CRTC,  August  1975,  p.  125 

"A  Television  mutt  is  our  top  export"  by  Jim  Bawden,  Toronto 
Star,  Sat.  Nov.  15,  1980 

Carol  Rogerson,  "International  Distribution  of  Canadian 
Television  Programming:  Implications  for  the 
CRTC",  paper  submitted  for  Communications  I, 

January  1981 

Alphonse  Ouimet,  "Rationalizing  Canadian  Telecommunications: 
A  Plan  For  Action",  discussion  paper  prepared  for  Plans 
for  Action:  Untangling  the  Canadian  Telecommunications 
Web,  Project  Delta,  GAMMA,  pp.  82-90 


"Proposals  for  a  Positive  Policy  and  Regulatory  Approach 
to  Canadian  Content"  Ministry  of  Transportation 
and  Communications,  Government  of  Ontario,  July 
1980,  pp.  25-28,  30-44  : 

CRTC,  Public  Announcement,  Ottawa,  31  December  1979, 
"Canadian  Content  Review" 

Association  of  Canadian  Television  and  Radio  Artists, 
Canadian  Content,  excerpts  from  its  submission 
to  the  CRTC,  Sept.  15,  1980,  pp.  4-6,  10-12 

Canadian  Film  and  Television  Association,  Submission 
to  the  CRTC  for  its  Canadian  Content  Review, 

July  1980;  pp.  4-7 
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Douglas  Hartle,  "Canadian  Content  Regulation  in  "Broadcasting" 
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Federal  Cultural  Policy  Review  Committee,  Speaking  of  Our 

Culture,  Discussion  Guide,  1980,  excerpts  VI  -  92 

CTV  Television  Network  Ltd,  v.  Canadian  Radio-Television 

and  Telecommunications  Commission  (1982),  41  N.R.  271 

(S.C.C.)  per  Laskin,  C.J.C.  pp.  280-1  VI  -  97 


Introductory  Note 


Canadian  Content  is  considered  by  many  to  be  the  raison  d'etre  of 
broadcast  regulation.  That  in  itself  justifies  a  close  examination  of 
the  issue.  However  dissatisfaction  with  the  effect  of  the  current  Canadian 
content  rules  prompted  the  CRTC  to  hold  public  hearings  in  1980  (see  item 
no.  9).  A  major  announcement  is  expected  from  the  Commission  in  the  near 
future.  An  examination  of  the  current  situation  will  provide  the  background 
necessary  to  analyze  the  substantive  aspects  of  the  forthcoming  announcement. 

The  first  two  pieces  discuss  the  current  mechanisms  designed  to  ensure 
an  adequate  degree  of  Canadian  programming,  and  the  manner  in  which  the 
private  broadcasters  and,  to  a  lesser  extent,  the  CBC  have  managed  to  subvert 
the  original  intention  of  the  Canadian  content  restrictions. 

Following  this  discussion  are  a  variety  of  proposals  and  suggestions 
for  improving  the  level  and  quality  of  Canadian  programming  (articles 
nos.  (3)  to  (8)). 

The  next  few  items  included  in  the  materials  for  Week  6  relate  to 
the  CRTC's  Canadian  Content  Review,  including  excerpts  from  the 
submissions  by  ACTRA  and  the  Canadian  Film  and  Television  Association. 

Doug  Hartle ' s  comments  (item  no.  12)  relate  to  the  nature  of  the  special 
interest  groups  seeking  government  intervention  in  and  support  for 
Canadian  cultural  endeavours.  Then  an  excerpt  from  the  "Discussion  Guide" 
being  circulated  by  the  Federal  Cultural  Policy  Review  Committee  (referred' 
to  in  Hartle)  is  included.  (Note  that  the  report  of  the  Federal  Cultural 
Policy  Review  Committee  is  expected  to  appear  in  the  fall  of  1982). 

The  spectre  of  censorship  is  inherent  in  any  content  regulation. 

The  last  item  sets  out  the  peremptory  manner  in  which  the  Supreme  Court  of 
Canada  disposed  of  this  argument  in  the  CTV  case.  Would  the  Charter  of 
Rights,  with  its  guarantee  of  freedom  of  expression,  affect  the  resolution 
of  this  issue? 

In  assessing  these  materials  bear  in  mind  the  historical  themes  of 
Canadian  broadcasting,  economic  realities  and  the  limits  of  the  legal/ 
regulatory  authority  granted  the  CRTC. 

There  seems  to  be  some  agreement  on  the  need  for  a  shift  from 
regulation  to  incentive  -  from  "sticks"  to  "carrots".  How  would  you  see 
this  being  accomplished?  Do  you  agree  with  the  Government  of  Ontario's 
approach  or  are  its  incentives  bought  at  too  high  a  price?  Do  you  agree 
with  Hartle 's  analysis  of  the  role  of  symbolism  and  special  interest  groups? 
As  a  lawyer,  do  you  feel  that  you  can  make  any  unique  contribution  to  this 
process? 
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